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CaseNo.20070767-CA
IN THE

UTAH COURT OF APPEALS

State of Utah,
Plaintiff/ Appellee,
vs.

Evan Dewayne Boyles,
Defendant/ Appellant.

Brief of Appellee
STATEMENT OF JURISDICTION
Defendant appeals from convictions for possession of methamphetamine, a
third degree felony, possession of marijuana, a class B misdemeanor, and possession
of drug paraphernalia, a class B misdemeanor. This Court has jurisdiction imder
Utah Code Ann. § 78A-4~103(2)(e) (West 2008).
STATEMENT OF THE ISSUES
1. Did the trial court err by holding a bench trial on defendant's three drug
charges?
Standard of Review. Defendant did not raise this issue below, so review is for
plain error. To obtain relief under the plain error doctrine, defendant must show
that "(i) an error exists; (ii) the error should have been obvious to the trial court; and
(iii) the error is harmful, i.ev absent the error, there is a reasonable likelihood of a

more favorable outcome" for the defendant. State v. Dunn, 850 P.2d 1201, 1208
(Utah 1993).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
Rule 17, Utah Rules of Criminal Procedure:
(c) All felony cases shall be tried by jury unless the defendant waives a
jury in open court with the approval of the court and the consent of
the prosecution.
(d) All other cases shall be tried without a jury unless the defendant
makes a written demand at least ten days prior to trial or the court
orders otherwise.
STATEMENT OF THE CASE
Defendant was charged with possession of methamphetamine, a third degree
felony, possession of marijuana, a class B misdemeanor, and possession of drug
paraphernalia, a class B misdemeanor. R. 1-2. At the initial pretrial conference, the
trial court scheduled the case for a jury trial. R. 40. At the final pretrial conference,
defendant stated that he was "expecting'7 a jury trial. R. 88:41.
Defendant, who was acting pro se, did not appear for trial. R. 61-63; 88:43-44.
After discussing the matter with the prosecutor, the trial court made "a finding that
[defendant] has willfully absented himself from the trial" and ordered the trial to
proceed in absentia. R. 88:43-44. On its own motion, the trial court dismissed the
jury and invited the prosecutor to try the case to the bench. R. 88:43-44. Following
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presentation of the evidence, the court convicted defendant on all counts. R. 88:69.

SUMMARY OF ARGUMENT
Defendant argues that the trial court plainly erred by conducting a bench trial,
rather than submitting the case to a jury.
The State agrees that the trial court plainly erred with respect to the felony
count. Under rule 17, Utah Rules of Criminal Procedure, "[a]ll felony cases shall be
tried by jury unless the defendant waives a jury in open court." Defendant did not
ever waive this right below, so the trial court did plainly err in holding a bench trial
on the felony count.
The trial court did not err, however, in holding a bench trial on the
misdemeanor counts. Rule 17 specifically allows a trial court to hold a bench trial
on misdemeanor counts "unless the defendant makes written demand at least ten
days prior to trial or the court orders otherwise." Defendant did not make a written
demand for a jury below, and the trial court specifically ordered the trial to proceed
without a jury. This Court should accordingly affirm defendant's two misdemeanor
convictions.
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ARGUMENT
L
THE TRIAL COURT ERRED IN HOLDING A BENCH TRIAL ON
THE FELONY COUNT, BUT IT DID NOT ERR IN HOLDING A
BENCH TRIAL ON THE TWO MISDEMEANOR COUNTS
Defendant was charged with three counts below: one felony (for possessing
methamphetamine), and two misdemeanors (one for possessing marijuana, and one
for possessing drug paraphernalia). R. 1-2. Defendant now argues that the trial
court committed plain error when it held a bench trial on these three counts. Aplt.
Br. 1-8. While the State agrees that the trial court should not have conducted a
bench trial on the felony, the State does not agree that the trial court had any
obligation to hold a jury trial on the two misdemeanors.
Under rule 17(c), Utah Rules of Criminal Procedure, "[a]ll felony cases shall
be tried by jury unless the defendant waives a jury in open court with the approval
of the court and the consent of the prosecution/' A trial court cannot presume
waiver of this right from either the defendant's silence or the defendant's absence.
State v. Cook, 714 P.2d 296,297-98 (Utah 1986); see also State v. Hassan, 2004 UT 99,
\ 14,108 P.3d 695. Defendant did not ever waive his right to a jury trial on the
felony count in open court. The trial court therefore plainly erred in conducting a
bench trial on that count.
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The trial court did not plainly err, however, when it held a bench trial on the
two misdemeanor counts. Under rule 17(d), Utah Rules of Criminal Procedure,
non-felony counts "shall be tried without a jury unless the defendant makes a
written demand at least ten days prior to trial or the court orders otherwise/'
Defendant never made a written demand for a jury trial on the misdemeanors, and
the trial court specifically ordered the trial to proceed without a jury. R. 88:43-44.
Defendant has not pointed to any authority creating an exception to this rule, let
alone authority that should have been "obvious" to the trial court. State v. Dunn,
850 R2d 1201,1208 (Utah 1993). The trial court therefore did not commit plain error
by holding a bench trial on the two misdemeanors.
CONCLUSION
The trial court plainly erred by holding a bench trial on the felony, but it did
not plainly err in holding a bench trial on the two misdemeanors. This Court should
accordingly remand for a new trial on the felony, but affirm defendant's two
misdemeanor convictions.
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